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liability for the service which it undertook to render, and, in the absence of such 
a contract, it cannot rely upon the conditions of the message blank upon which 
was written the message delivered to the telegraph company for transmission. 
The plaintiff did not sign that blank, nor did he authorize any one else to do so 
for him." 

(The plaintiff was the sender of the message.) 

For these reasons and under the foregoing authorities, I con- 
fidently submit that, even granting that a common carrier may con- 
tract for partial exemption from its liability for a loss caused by 
negligence, yet in order to do so the burden will he upon it to show 
that the shipper assented to such a contract; and that the mere 
acceptance by the shipper of the carrier's receipt is no evidence in 
this state of such assent; but the carrier must show actual knowl- 
edge of the shipper of the terms of the contract, at the time of the 
acceptance; and that the only proper way to show such knowledge 
is by proving that the contract was signed by the shipper. 

Tazewell, Va. Wm. H. Werth. 



DUE PROCESS OF LAW AND THE TORRENS SYSTEM. 



Section 11 of the Constitution of Virginia provides — That no 
person shall be deprived of his property without due process of law ; 
and in controversies respecting property, and in suits between man 
and man, trial by jury is preferable to any other, and ought to be 
held sacred. 

Section 100 gives the Legislature power to establish other courts 
than those mentioned eo nomine, in the Article on the Judiciary 
Department, as "courts of land registration." The provision is as 
follows : "The General Assembly shall have power to establish such 
court or courts of land registration as it may deem proper for the 
administration of any law it may adopt for the purpose of the settle- 
ment, registration, transfer, or assurance of titles to land in the 
state, or any part thereof." 

I take it that no one will contend that section 100 in any way 
affects or changes the law of "due process." A permission to the 
legislature to multiply the number of courts was not intended to 
change the fundamental doctrine of "due process" or nullify the 
section wherein it is guaranteed. That being so manifestly true, 
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it is evident the constitutional provision in the new Constitution 
does not in any way change the question of due process, and that 
which would have been required in a law before the adoption of 
section 100, is still required, as far as due process is concerned. 
The 14th amendment to the Constitution of the United States also 
prohibits a state from taking property without "due process of law." 

The object of the Torrens System is to settle the question of title 
so as to put it beyond dispute after a Certificate of Eegistration is 
granted. 

It is admitted by all that if the system is to be useful, the decree 
of the court establishing the title must be unassailable, indefeasible 
and of such a nature as to preclude all possibility, after a certain 
time, varying from sixty days, as by the Minnesota law, to five years 
as in California, from upsetting or even attacking the title. It 
matters not that the person whose title is affected is an insane per- 
son, an infant, or otherwise non sui juris, or that he has had no 
notice of the proceedings ; or that he may have been under one or 
more of these disabilities, and residing beyond the jurisdictional 
ability of the court to order personal service upon him, or his pro- 
tector, by other than the indefinite procedure of an order of pub- 
lication under the phrase of "to all whom it may concern"; or 
whether he be in actual possession of the land. 

The question is, can such a procedure meet the requirements of 
due process? And what is the status of the Torrens Acts in the 
United States as to this question before the courts, and what would 
the Supreme Court of Virginia and of the United States say if 
brought face to face with the question? 

I shall not discuss the wisdom of the law or the defects of the 
system. 

Mr. James H. Brewster, in a very able article in the March num- 
ber of the Michigan Law Review, and a friend of the system, says 
that the effects of the decree of registration are so far reaching that 
the question of notice to, or process against those having claims 
adverse to the applicant for registration is a very difficult one. He 
says, "it seems to be admitted by all that this is a matter of serious 
difficulty." 

I shall not attempt to define the meaning of the phrase, "due pro- 
cess of law," for, as was said by Justice Miller in the case of David- 
son v. Board of Admrs. of New Orleans, 1 the meaning of it can only 

1 17 Alb. L. J. 223. 
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be determined "by the gradual process of judicial inclusion and ex- 
clusion, as the case presented for decision shall require"; but it is 
apropos to the matter under discussion to further quote from that 
learned judge, wherein he says, that, "due process of law requires 
an orderly proceeding adapted to the nature of the case, in which 
the citizen has an opportunity to be heard, and to defend, enforce 
and protect his rights. A hearing, or an opportunity to be heard is 
absolutely essential. We cannot conceive of due process of law 
without this." The courts have repeatedly held that "due process 
of law" does not mean that a person is entitled, necessarily, to the 
general statute law or the common law at the time of the adoption 
of the Constitution, but that it refers to certain fundamental rights, 
which our system of jurisdiction has always recognized, and if any 
of these are disregarded in a proceeding by which a person is de- 
prived of his property, then the deprivation has not been by due 
process of law. In the case of Brown v. Board of Levee Commis- 
sions/ a statute was declared unconstitutional which dispensed 
with personal notice where the defendants were residents of the 
county, and amenable to such process. The principle is as old as 
Magna Charta. It is in all the state constitutions; it is in the 
14th amendment to the Constitution of the United States; it is, 
indeed, back of all these in the very inherent principles of justice, 
and, as was said in In re Hatch/ "it implies the right of the person 
affected thereby to be present before the tribunal which pronounces 
judgment, to be heard by testimony, and to have the right of con- 
troverting every material fact, which bears on the question of right 
in the matter involved. If any question of fact or liability be con- 
clusively presumed against him, this is not due process of law." 
In every decision the courts uniformly hold that notice is absolutely 
essential to the validity of any proceeding in order to meet the 
requirements of due process of law, and anything else than this is 
arbitrary exaction. 

The law proposed for Virginia, and known in the Senate as 
Senate Bill No. 225, goes- the full length in the direction of getting 
all parties in interest before the court by the omnium gatherum 
process, and making a decree binding when once obtained. 

Section 14 provides that notice of the filing of petition shall be 
given to all persons named in the petition, and "to all whom it may 
concern," by Order of publication as in other proceedings in rem, 

» 50 Miss. 479. 8 43 N. Y. Super. Ct. 91. 
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and (section 15) by using the mails and by posting copies of an 
order on each parcel of land included in the petition. 

Section 15 provides that these notices shall be in lieu of personal 
service, and section 16 says, that the filing of papers showing the 
execution of the order of publication and the mailing and posting 
of the copies shall be conclusive proof of service. The act does not 
in terms provide for personal service on any one, though he may be 
in possession of the land and sui juris. For personal service is sub- 
stituted an order of publication, mailing and posting such order of 
publication. It will be observed that there are three radical 
changes in this method of judicial procedure; the first one is, dis- 
pensing with personal service; and the second, making the return 
of the sheriff or his deputies, showing the execution of the order of 
publication, and the mailing and posting of copies, conclusive proof 
of service ; and the third, making the decree rendered in the cause 
conclusive and binding upon all the world after ninety days. The 
question is, can the Legislature dispense with these requirements, 
and yet maintain "due process of law"? The advocates of the 
system, and those who maintain that these laws are not in contra- 
vention of "due process of law," put it upon the ground that the 
actions are in rem, and not in personam. I shall not stop to discuss 
the question of whether the proceeding is one of the former or the 
latter. It seems to me that it makes very little difference whether 
you tell a man you proceed against him in rem or in personam , if 
you have taken away from him his property without "due process of 
law." The court will look to the result and not the name you give 
to the process. All proceedings, like all rights, must, necessarily, 
affect persons. 

The question has been passed upon by the Supreme Courts of the 
following states: Ohio, Illinois, Minnesota, and Massachusetts. 
The decisions in the first three are all against the contention that 
"due process of law" can be had by any other than personal service 
upon persons residing within the state. There seems to be some 
misconception of these decisions by those who favor the Torrens 
System. 

In the case of State v. Ouilbert/ the court distinctly held that 
the Ohio law was unconstitutional, and says it is not a proceeding 
in rem, and that this sort of service of process is the notice of the 
law of admiralty, and not the process required by the law of the 

* 56 Ohio St. 575. 
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la ad deduced from the common law, and cites Webster v. Reed,* 
where there was a proceeding against defendants designated as 
"owners of the half breeds lands lying in Lee county," and notice 
given by publication, where the court said it makes no difference 
whether the defendants resided within the territory or not ; that no 
person is required to answer in a suit on whom process has not been 
served, or whose property has not been attached, and cites Brown v. 
Levee Commissioners, supra. The Ohio court in the case cited says 
that the state may provide for substituted process in cases where 
actual service cannot be made. 

The Supreme Court of Illinois, in the case of the People v. 
Simon, 9 reaches the same conclusion, or rather sustains the posi- 
tion taken by the Ohio court. It is true that the question there 
raised was a different one, but that court said that it had given the 
case of the State v. Guilbert, supra, careful consideration, and said, 
"that the Ohio statute was unconstitutional we agree .... 
The main ground upon which that decision rests is that the statute 
in providing for the initial registration attempts to give jurisdic- 
tion to the court without service of summons, and this, it is held, 
falls short of that due process of law guaranteed by the Constitu- 
tion." This was not obiter, because it was contended that the two 
years within which parties might be given a chance to bring legal 
proceedings to establish their rights should be given effect to, as a 
limitation law, but the court distinctly said that if the law was 
construed to mean that the decree was binding upon persons not 
parties to the suit, and who could be served with process, it would 
be depriving them of vested rights without due process of law. 
This clearly puts the Illinois and Ohio courts in line. 

In the case of the State v. Westfall, 7 the court of last resort of 
Minnesota was called upon to construe the law as to service of pro- 
cess. It was contended that the law was not constitutional because 
it permitted other than personal service on persons in actual pos- 
session of land, the title to which was sought to be registered, that 
the notice required by the statute need only be an order of publica- 
tion, and there was no necessity of actual knowledge of the pro- 
ceeding to establish the appellant's title. 

The language of the court is: "If this be a correct construction of the pro- 
visions of the act, relating to the service of the summons, they do not constitute 
due process of law," and further says, " having possession of the land, he has 

s 52 U. S. (11 How. 487. "165 111. 177. » 84 Minn. 487. 
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an apparent interest therein, and, if he is not the applicant, must be made a 
party defendant, and the summons served upon him as in civil actions. It is 
only on non-residents and unknown persons or parties that service by order of 
publication may be made." 

On the other hand, the Supreme Court of the State of Massa- 
chusetts, in the case of Tyler v. Judges? upheld by a divided court 
the Massachusetts law, which provides for notice to all claimants by 
mailing a copy of the published notice to every person named 
therein whose address is known. Judge Holmes, who rendered the 
opinion of the majority, held that it was an action in rem, and dis- 
cusses the matter at some length. 

The court consists of seven judges, five only of whom were sitting, 
two of whom dissented vehemently, J-t-stice Loring writing a very 
vigorous dissenting opinion, in which he agrees neither with the 
chief justice in his reasoning nor his conclusion, so that really, in 
this ease, we have the opinion of three out of seven judges, two 
dissenting and two to be heard from. Judge Holmes himself says, 
"I am free to confess, however, that, with the rest of my brethren, 
I think the act ought to be amended in the direction of still further 
precautions to secure actual notice before a decree is entered." 
And again, "We agree that such an act as this is not to be upheld 
without anxiety." 

The Massachusetts law was brought before the Supreme Court of 
the United States, in the case of Tyler v. Judges of the Court of 
Registration, 9 but the court refused to hear the case on its merits, 
because the petitioner was not personally interested in the litigation. 
The court said it was a nioot question. There was nothing in the 
petition showing that he had been or was likely to be deprived of his 
property without "due process of law." "And as no such showing 
has been made, we cannot assume to decide the general question, 
whether the commonwealth has established a court whose jurisdic- 
tion may, as to some other person, amount to a deprivation of prop- 
erty." This, however, was a divided court. Chief Justice Fuller, 
Mr. Justice Harlan, Mr. Justice Brewer, Mr. Justice Shiras dis- 
sented, .holding that the court had jurisdiction. 

Of the many cases I have examined, decided by the Supreme 
Court of the United States, on the question of due process, the case 
of Webster v. Reed, 10 cited above, seems to be the one nearest in 
point. 

8 175 Mass. 71. »179U. S. 405. >°HHow. 457. 
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As observed above, there are three radical changes from the Vir- 
ginia methods of procedure in the proposed Torrens law now before 
the Legislature : 1st, dispensing with personal service; 2d, making 
the return of the sheriff or his deputies, showing the execution of 
the order of publication, and mailing and posting of the copies, 
conclusive proof of service; 3d, making the decree rendered in the 
cause conclusive and binding. 

Query: What would our Supreme Court say to this as a com- 
pliance with the requirements of the provisions of both the State 
and Federal Constitutions? 

Virginia courts, as is well known, have been very careful in mat- 
ters in which there has not been personal service. Judgments have 
uniformly been held void, and our court has said that "they may be 
assailed in any court, any where," whenever any claim is made or 
rights asserted under them." See Ray & al v. Stuart & Preston 11 
Fairfax v. City of Alexandria} 2 Lancaster v. Wilson. 13 The case of 
Violett v. Alexandria 1 * seems to come nearer to the question than 
any I have been able to find. The opinion, which is rendered by 
Judge Cardwell, is an exceedingly careful and learned one, and he 
therein discusses the subject of "due process of law" as applicable 
to cases of assessments, for the taking of private property for the 
use of a city — one of the cases in which the courts go farthest in 
permitting substituted service of process. It was contended in that 
case that process of the work by the city was notice to him, as was 
also the fact of the public law; and the case of Davis v. City of 
Lynchburg" was cited as authority for that position. Judge Card- 
well said, "It is not enough that the owners of property affected by 
a local assessment may by chance have notice, or that they may, as a 
matter of fact, have a hearing. The law must require notice to 
them and give them a right to a hearing, and an opportunity to be 
heard. . . . The object of the Constitution, in requiring notice, 
and an opportunity to be. heard, is that a man may be able to protect 
himself from wrong." It was sought to justify the proceedings in 
this case on the ground that it was a matter of taxation, and Judge 
Cardwell very aptly quotes from Mr. Justice Field, who says the 
provision of the Federal Constitution cannot be made to read, "Nor 
shall any state deprive any person of his property without due pro- 
cess of law, except it be in the form of taxation." 

" 33 Gratt. 851. "92 Va. 562. 

« 28 Gratt. 316. » 81 Va. 473. 

"27 Gratt. 624. 
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An examination of all cases where the court allows other than 
personal service will disclose, I think, two concurring facts : First, 
that personal service is impossible ; and secondly, that it is to cor- 
rect or prevent some wrong or in the exercise of eminent domain, 
or the taxing power of the state. That which would be due process 
of law in such cases would not be if it should be an attempt to 
appropriate the property of one citizen for the use of another. See 
People v. Smith, 1 " Garrison v. State of N. Y., 17 Davidson v. New 
Orleans, 1 * Stuart v. Palmer. 11 ' See also Cooley on Taxation (1st 
ed.), pages 265 and 266. 

I think it will be conceded that proceedings which transfer one 
man's property to another will require a strict compliance with the 
"law of the land," or due process of law; and, therefore, a proceed- 
ing which is invoked by the plaintiff when no right is invaded, no 
wrong threatened, but solely for his own benefit, will be guarded 
jealously, and there can be no hope for a relaxation of the rule. 

Richmond, Va. D. C. O'Flaheett. 

« 21 N. Y. 598. i» 96 U. S. KM. 

"31 Wall. 196. "74 N. Y. 191. 



